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AT&T Counsel Richard Meade’s 11.28.95  Certification to the NJFDC 

 Conclusively Concedes what the Agreed upon Terms and Conditions                                           
Were for Section 2.1.8. There was No Controversy or Uncertainty by 1996.   

 

March 16, 2016 

Mr Brown  

1) Only one page of AT&T counsel Richard Meade’s November 28th 1995 Certification to 
NJFDC Judge Politan had been uploaded to the FCC server and petitioners would like to add 
additional pages to the record.  

2) Here as exhibit A are additional pages that are relevant to support the position of the FCC’s 
Jan 12th 2007 Order. The FCC’s 2007 order determined that the question of which obligations 
transfer under 2.1.8 was not a controversy in 1995. In 1995 it was not a controversy or 
uncertainty that 2.1.8 was the transfer section and it was not a controversy as to the allocation of 
obligations on a traffic only transfer. The only controversy in 1995 was does the tariff in general 
allow what NJFDC Judge Politan called “fractionalization,” i.e. a traffic only transfer. After 
AT&T counsel Meade’s November 28th 1995 forced certification by Judge Politan, Judge 
Politan had perfect clarity as to the terms and conditions of section 2.1.8.  When AT&T replaced 
the single page Tr8179 with a ½ inch thick Tr9229 filing, which Judge Politan referred to as the 
“morass” filing he demanded AT&T counsel in certification form advise how the Tr9229 
impacted the case.     

March 1996 Decision…page 12  

“Richard Meade, a Senior Attorney with defendant AT&T Corp.’ (id. at para 1), 
“did not understand the Court’s reference of this issue to the FCC to mean that 
the Court was relying on Transmittal No. 8179 to resolve the issue.” Id. At 
para 12. Such a misunderstanding –by a party’s senior counsel ---gives the Court 
pause, especially so in light of the revised transmittal filed by AT&T. It appears 
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that, rather than attempting to resolve the fractionalization issue sub judice in an 
expedited manner, AT&T decided to air all of its concerns at this time with the 
FCC. Apparently, somewhere in the morass which is Transmittal No. 9229 
can be found the issue of fractionalization, although this Court is at a loss as to 
its exact location is a submission which more than half inch thick, and has neither 
a table of contents nor an index. (See Supplemental Certification of Richard R. 
Meade, Ex A)”  

3) All Judge Politan needed to understand from the Meade certification was his statement that 
the 2.1.8 change was prospective.   

Judge Politan forced Meade in 1996 to certify whether Tr9229 was a prospective tariff change 

and if it answered his Courts Fractionalization question.  

Meade Certification  See pg.7 para 15 Meade cert. 

“On October 26th 1995, AT&T Corp. filed Tariff Transmittal No 9229 with the 
FCC. Transmittal No 9229 addresses the problem implicated in the CCI-PSE 
transfer--- the segregation of assets (locations) from liabilities (plan 
commitments) --- in the following manner.  

Meade Certification  (Meade certification pg.7 para 16) 

“The Deposit for Shortfall Charges included in Transmittal No. 9229 is a “new 
concept” that meets AT&T's business concern more directly, without addressing 
the question of intent. Because this is new, it will apply only to newly ordered 
term plans, and so would not be determinative of the issue presented on the 
CCI/PSE transfer.  

 

4) The FCC in 2003 recognized that NJFDC Judge Politan, and both plaintiffs and defendants 
clearly understood that 2.1.8 allowed traffic only transfers. It was also understood that on a 
“traffic only” transfer the non-transferred plan must retain the Customer of Record revenue and 
time commitments and their associated obligations for shortfall and termination liability. The 
FCC’s Jan 12th 2007 Order correctly determined that there was no controversy or uncertainty 
regarding the terms and conditions of section 2.1.8. Therefore the FCC determined NJFDC Judge 
Bassler’s 2006 referral on which obligations transfer under 2.1.8 “did not expand the scope” of 
the original Third Circuit Referral which unfortunately referred a 1995 fraudulent use 
controversy that by the March 5, 1996 decision was no longer a controversy or uncertainty.   
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5) AT&T counsel Meade’s certification at Exhibit A details AT&T’s attempt to retroactively 
change section 2.1.8 by filing on February 16th 1995 its Tr.8179 Substantive Cause Pleading.   

6) Mr Meade concedes the Commission was going to reject Tr8179 and details the background 
of why Tr8179 was replaced with Tr9229. Tr. 9229 became the security deposit against potential 
shortfall as the former customer of the transferred locations needed to post a security deposit 
when substantial locations were transferred away. 1 

7) The calculation to figure out the former customer’s security deposit was based upon comparing the 
revenue remaining on the non-transferred plans after the location transfer with the revenue commitment. 
Obviously the Tr9229 tariff page indicates the revenue commitment does not transfer on a traffic only 
transfer as AT&T counsel Meade certified. Here as Exhibit B is the Tr9229 tariff pages that 
prospectively changed section 2.1.8 to add security deposits against potential shortfall. The CCI to PSE 
and the Inga Companies to PSE traffic only transfers were both grandfathered.  

8) The November 28, 1995 Meade certification along with extensive testimony from CCI’s 
president Mr Shipp and the 4 Inga Companies president Mr Inga and AT&T’s own counsel 
Frederick Whitmer that NJFDC Judge Politan used in understanding the terms and conditions of 
section 2.1.8.  

9) After Meade’s certification it led to the March 1996 injunction where Judge Politan 
determined AT&T’s sole defense of fraudulent use, was the real fraud, because the plans were all 
pre June 17th 1994 exempt from shortfall and termination charges.  Mr. Inga provided Judge 
Politan with extensive testimony both written and during the hearing regarding how 
CSTPII/RVPP plans can be discontinued without liability as an “upgraded and restructured 
overall commitment,” with another term assumption starting date.  

A) Judge Politan: “Commitments and shortfalls are little more than illusionary 
concepts in the reseller industry—concepts which constantly undergo renegotiation 
and restructuring. The only “tangible” concern at this juncture is the service AT&T 
provides. The Court is satisfied that such services and their costs are protected. To the 
extent however that AT&T’s demand for fifteen million dollars’ security is 
premised on the danger of shortfalls, the Court finds that threat neither pivotal to 
the instant injunction nor properly substantiated by AT&T. March 1996 Politan 
Decision (page 19 para 1) 

 

 

                                                           
1 Both the CCI to PSE traffic only transfer of Jan 13th 1995 and the Inga Companies to PSE traffic only 
transfer to PSE of Jan 31st 1995 were never denied within 15 days as per section 2.1.8. AT&T has 
disputed this fact in reference to the CCI-PSE traffic only transfer but AT&T never denied the Inga to 
PSE traffic only transfer.  
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B) Judge Politan: “Suffice it to say that, with regard to pre-June, 1994 plans, 
methods exist for defraying or erasing liability on one plan by transferring or 
subsuming outstanding commitments into new and better plans pursuant to AT&T’s 
own tariff.” May 1995 NJFDC Decision pg. 11  

C) Judge Politan: “In answer to the court’s questions at the hearing in this matter, Mr. 
Inga set forth certain methods for restructuring or refinancing by which resellers can 
and do escape termination and also shortfall charges through renegotiating their 
plans with AT&T.” May 1995 NJFDC Decision pg. 24 

 

10) March 1996 Judge Politan Decision Page 16 para 1:  

The Court finds nothing in the Tariff F.C.C. No. 2 which prevents 
fractionalization, and contemplates a like finding by the F.C.C. Cleary, therefore, 
plaintiffs have established a strong likelihood of success on the merits.  

 

11) Therefore the sole defense of fraudulent use which was premised on the danger of suspecting 
shortfalls has been denied by Judge Politan’s as having zero merit as it was not substantiated by 
AT&T:  
 

“To the extent however that AT&T’s demand for fifteen million dollars’ security 
is premised on the danger of shortfalls, the Court finds that threat neither 
pivotal to the instant injunction nor properly substantiated by AT&T. March 
1996 Politan Decision (page 19 para 1) 

12) NJFDC Judge Politan stated in his March 5th 1996 Order at 18-20 that the parties could: 
 

“revisit the issue of security at any time in the future upon the filing of 
appropriate papers supported by credible documentary or testimonial 
evidence (emphasis added).”   

 
13) The District Court was not persuaded by AT&T’s allegations of fraud. AT&T never did go 
back to Judge Politan and detail under its tariff credible documentary or testimonial evidence that 
plaintiff’s plans were not immune, because AT&T absolutely understood the plans were pre June 
17, 1994 grandfathered.   
 
Very truly yours,  
Raymond A. Grimes  
CC: Client  
CC: FCC 
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EXHIBIT A  
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EXHIBIT B  
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